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The following shall be a part of RFP 3260.  If a vendor has already returned a proposal and any of the information provided below changes that proposal, please submit the changes along with this amendment.  You need not re-submit an entire proposal prior to the opening date and time.


Attachment D ~ Contract for to be replaced with the following:




To open the document, double click on the icon.

If you are unable to access the above inserted file
once you have doubled clicked on the icon,
please contact Nevada State Purchasing at
srvpurch@admin.nv.gov for an emailed copy.


Changes to RFP Sections:

Old Language
		
	3.7.6.9   The vendor will support and participate in all activities related to the DHCFP’s 	  	  Medicaid Adult Incentive Grant.  The vendor must participate in any future 	  	  grants awarded to Medicaid that affect MCOs or MCO recipients.  

New Language 
3.7.6.9 The vendor will support and participate in any future grants awarded to  Medicaid that affect MCOs or MCO recipients.  


Old Language

3.10		STANDARDS FOR INTERNAL QUALITY ASSURANCE PROGRAMS

	Federal regulations (42 CFR 438.240) mandate that States must, through its 	contracts, require each managed care organization (vendor) to have an ongoing 	quality assessment and performance improvement program for the services it 	furnishes its recipients. Internal Quality Assurance Programs (IQAPs) consist of 	systematic activities, undertaken by the vendor, to monitor and evaluate the care 	delivered to enrolled recipients according to predetermined, objective standards, 	and effect improvements as needed.

	In accordance with the requirements set forth in 42 U.S.C. §300kk, the vendor 	must develop and maintain the ability to collect and report data on race, 	ethnicity, sex, primary language, and disability status for applicant's and 	recipient's parents or legal guardians if applicants or recipients are minors or 	legally incapacitated individuals.  

	An annual review of the vendor will be conducted by the DHCFP or its 	designee.  In addition, the DHCFP will monitor and analyze grievances and 	appeals, provider disputes and will periodically conduct patient and provider 	satisfaction surveys.  

	The vendor must have its own evaluation of the impact and effectiveness of its 	quality assessment and IQAP. 

New Language 

3.10		STANDARDS FOR INTERNAL QUALITY ASSURANCE PROGRAMS

	Federal regulations (42 CFR 438.330) mandate that States must, through its 	contracts, require each managed care organization (vendor) to have an ongoing 	quality assessment and performance improvement program for the services it 	furnishes its recipients. Internal Quality Assurance Programs (IQAPs) consist of 	systematic activities, undertaken by the vendor, to monitor and evaluate the care 	delivered to enrolled recipients according to predetermined, objective standards, 	and effect improvements as needed.

	In accordance with the requirements set forth in 42 U.S.C. §300kk, the vendor 	must develop and maintain the ability to collect and report data on race, 	ethnicity, sex, primary language, and disability status for applicant's and 	recipient's parents or legal guardians if applicants or recipients are minors or 	legally incapacitated individuals.  

	An annual review of the vendor will be conducted by the DHCFP or its 	designee.  In addition, the DHCFP will monitor and analyze grievances and 	appeals, provider disputes and will periodically conduct patient and provider 	satisfaction surveys.  

	The vendor must have its own evaluation of the impact and effectiveness of its 	quality assessment and IQAP. 

Old Language

3.10.2		The vendor must report the status and results of each project to the 	DHCFP as 		requested, including those that incorporate the requirements of 42 CFR 438.240 		(a)(2).  Each performance improvement project must be completed in a 			reasonable time period so as to generally allow information on the success of 		performance improvement projects to be available to the DHCFP for its annual 		review of the vendor’s quality assessment and improvement program.

New Language 

3.10.2		The vendor must report the status and results of each project to the 	DHCFP as 		requested, including those that incorporate the requirements of 42 CFR 438.330 		(a)(2).  Each performance improvement project must be completed in a 			reasonable time period so as to generally allow information on the success of 		performance improvement projects to be available to the DHCFP for its annual 		review of the vendor’s quality assessment and improvement program.

Old Language

3.10.3.1 	Submit performance improvement measurement data annually using standard 		 measures required by the DHCFP, including those that incorporate the 			requirements of 42 CFR 438. 204 and 438.240 (a)(2); and

3.10.3.2 	Submit to the DHCFP data specified by the DHCFP which enables the DHCFP 		to measure the vendor’s performance. 

New Language 

3.10.3.1 	Submit performance improvement measurement data annually using standard 		 measures required by the DHCFP, including those that incorporate the 			requirements of 42 CFR 438. 340 and 438.330 (a)(2); and

3.10.3.2 	Submit to the DHCFP data specified by the DHCFP which enables the DHCFP 		to measure the vendor’s performance. 

Old Language

3.10.7.4	Performance Improvement Projects (PIPs) in accordance with 42 CFR 			438.358(b):

	A.	Validation of Performance Improvement Projects required by the State to 			comply with requirements set forth in 42 CFR 438.240 (b); and

	B.	Projects that were under way during the preceding twelve (12) calendar months.


New Language 

3.10.7.4	Performance Improvement Projects (PIPs) in accordance with 42 CFR 			438.358(b):

	A.	Validation of Performance Improvement Projects required by the State to 			comply with requirements set forth in 42 CFR 438.330 (b); and

	B.	Projects that were under way during the preceding twelve (12) calendar months.

Old Language

3.11.1		The DHCFP has developed a Medicaid and Nevada Check Up Managed 	Care 		Quality Assessment and Performance Improvement Strategy (henceforth, 			referred to as 	the Strategy), pursuant to 42 CFR 438.200.

New Language 

3.11.1	The DHCFP has developed a Medicaid and Nevada Check Up Managed Care Quality Assessment and Performance Improvement Strategy (henceforth, referred to as 	the Strategy), pursuant to 42 CFR 438.310.

Old Language

3.11.2.1	CFR 438.202   State Responsibilities 

New Language

3.11.2.1	CFR 438.340   State Responsibilities 


Old Language

3.11.2.2	CFR 438.204 –  Elements of State Quality Strategies


New Language

3.11.2.2	CFR 438.340 –  Managed Care State Quality Strategy

Old Language

3.4.4.3		EPSDT Services (Medicaid) & Well Baby/Child Services 					(Nevada Check Up)
A	The MCO vendor as applicable will be required to conduct 	EPSDT 	screenings of its recipients under the age of twenty-	one (21) years.  The 	screening must meet the EPSDT requirements found in the MSM 	Chapter 1500; as well as 1902(a)(43), 1905(a)(4)(B), and 1905(r) of 	the Social Security Act, and 42 CFR 441.50 through 441.63.  The 	vendor must conduct all interperiodic screening on behalf 	of recipients, 	as defined in MSM Chapter 1500.

New Language
3.4.4.3		EPSDT Services (Medicaid) & Well Baby/Child Services 					(Nevada Check Up)

A	The MCO vendor as applicable will be required to conduct 	EPSDT 	screenings of its recipients under the age of twenty-	one (21) years.  The 	screening must meet the EPSDT requirements found in the MSM 	Chapter 1500; as well as 1902(a)(43), 1905(a)(4)(B), and 1905(r) of 	the Social Security Act, and 42 CFR 441.50 through 441.62.  The 	vendor must conduct all interperiodic screening on behalf 	of recipients, 	as defined in MSM Chapter 1500.

Old Language

3.5.2		The vendor must accept recipients eligible for enrollment in the order in which 		they apply without restriction, up to the limits set under the contract 42 CFR 		438.6(d)(1) .  The Vendor acknowledges that enrollment is mandatory except in 		the case of voluntary enrollment programs that meet the conditions set forth in 		42 CFR 438.50(a).  Per 42 CFR 438.6(d)(3)(4) the vendor will not, on the basis 		of health status or need for health services, discriminate against recipients 			eligible to enroll. The vendor will not deny the enrollment nor discriminate 		against any Medicaid or Nevada Check Up recipients eligible to enroll on the 		basis of race, color or national origin and will not use any policy or practice that 		has the effect of discrimination on the basis of race, color or national origin. The 		vendor must have written policies and procedures for enrolling all eligible 			populations. The vendor will accept as enrolled all recipients appearing on 		monthly enrollment reports.  The vendor may not encourage a recipient to 			disenroll because of health care needs or a change in health care status. Further, 		a recipient's health care utilization patterns may not serve as the basis for 			disenrollment from the vendor.  

New Language

3.5.2		The vendor must accept recipients eligible for enrollment in the order in which 		they apply without restriction, up to the limits set under the contract 42 CFR 		438.3(d)(1) .  The Vendor acknowledges that enrollment is mandatory except in 		the case of voluntary enrollment programs that meet the conditions set forth in 		42 CFR 438.50(a).  Per 42 CFR 438.3(d)(3)(4) the vendor will not, on the basis 		of health status or need for health services, discriminate against recipients 			eligible to enroll. The vendor will not deny the enrollment nor discriminate 		against any Medicaid or Nevada Check Up recipients eligible to enroll on the 		basis of race, color or national origin and will not use any policy or practice that 		has the effect of discrimination on the basis of race, color or national origin. The 		vendor must have written policies and procedures for enrolling all eligible 			populations. The vendor will accept as enrolled all recipients appearing on 		monthly enrollment reports.  The vendor may not encourage a recipient to 			disenroll because of health care needs or a change in health care status. Further, 		a recipient's health care utilization patterns may not serve as the basis for 			disenrollment from the vendor.  

Old Language

3.13.2		Recipient Grievances and Appeals

The authority for the following provisions concerning Recipient Grievances and Appeals is found in 42 CFR 438 Subpart F (Subsections 400-424). Additional and cross-referenced regulations include 42 CFR 431.206(b) (3), 431.210(c) and (d), 431.213, 431.214, 431.230(b), 438.10(c) and (d) and (g) (1), 438.210(c), 483.23(a) (5) (ii), and 438.404(c) (4). NRS695G.090 exempts Medicaid from the provisions of NRS 695G.200- 695G 230 that regard grievances and appeals.

New Language

3.13.2		Recipient Grievances and Appeals

The authority for the following provisions concerning Recipient Grievances and Appeals is found in 42 CFR 438 Subpart F (Subsections 400-424). Additional and cross-referenced regulations include 42 CFR 431.206(b) (3), 431.210(c) and (d), 431.213, 431.214, 431.230(b), 438.10(c) and (d) and (g) (1), 438.210(c) 
438.404(c) (4). NRS695G.090 exempts Medicaid from the provisions of NRS 695G.200- 695G 230 that regard grievances and appeals.

Old Language 
	
0.     Capitation Recovery

The DHCFP reserves the right to adjust capitation payments or to bill the Vendor to recover improperly paid capitation.  

New Language 

0.     Capitation Recovery and Adjustments

The DHCFP reserves the right to adjust capitation payments or to bill the Vendor to recover improperly paid capitation for a period of not more than three (3) years.

QUESTIONS AND ANSWERS:

1. Can the State please clarify if the administrative rate bid should be a percentage of premium paid to the plans, or a percentage of the plans’ medical costs?  Can the State please provide an administrative rate bid template to ensure consistency in the bidders responses? Specifically, the following statements seem to conflict with each other and have the potential to cause confusion and differing interpretations by the bidders:
· Currently the administrative allowance included by the State’s actuaries in the rates is stated as a percentage of premium (the amount paid to the plans). 

· Section 6.1 of the original RFP indicated “This cost is a percentage of the Managed Care Blended Capitated Rate.” (the amount paid to the plan)

· Question 21 of Amendment 2 states, “The administrative rate as a percentage of total medical costs.” (we assume this is the medical costs paid by the plans, excluding administrative costs?)

· Question 1 of Amendment 6 states, “% of med costs, as requested”. (we assume this is the medical costs paid by the plan, excluding administrative costs?)

In order to provide the same administrative dollars to a plan, these percentage must differ, with the percentage of claims being higher than the percentage of premium basis. Also, historically, the administrative allowance of 10.5% of premium used by the State’s actuaries in the rate development excluded the 3.5% premium tax. Since the premium tax is established as a percentage of premium, the bidders will need to adjust this percentage upwards to reflect the proper allowance for premium tax in their bid. The State should ensure that the bidders have reflected this in their administrative cost submission if that is the State’s intent. We are concerned that bidders could become confused about this, and would respectfully suggest that the State develop an administrative rate bid template and circulate it to potential bidders in order to avoid confusion and ensure consistency in the bids.

As stated in Section 6.1 of the original RFP, the administrative rate is a percentage of the capitation rate.
	
The premium tax of 3.5% is also included in the rates as a percentage of total premium. 

The formula for total premium is:



The plan’s request and concern are noted, but we do not plan to release a bid template at this time.


2. Can the State please provide the formula for how the administrative bid percentage will be incorporated to the rates?

For example, if the State’s actuaries project a medical cost of $100 PMPM, how will the administrative percentage be applied to develop a final rate?  Will it be $100 / (1 – admin bid %), or some other formula?

Your example is confirmed. If the State’s actuaries project a medical cost of $100 PMPM, the administrative percentage will be applied as $100 / (1 – admin bid %).

3. Can the State please clarify what is meant by “an expected income basis” in the response to Question #40, or consider removing that requirement from the RFP?  We are concerned, that the response to Q&A Question # 40 of Amendment 6 stated that the profit and contingency margins requested in Section 5.2 should be on an expected income basis. It is unclear what is meant by “expected income” in this context. Is it net profits after taxes on a GAAP basis, total revenue, or something else?  It likely that bidders will construe different definitions of expected income and hence provide information to the State that would not permit an apples to apples evaluation by the State. We would respectfully request the State consider removing this requirement from the bid.

To clarify, both administrative costs and profit and contingency are applied as a percentage of premium.  The values should be stated as a percentage of capitated premium prior to the application of premium tax.  


THE STATE WOULD LIKE TO PROVIDE ADDITIONAL CLARIFICATION TO AMENDMENT 6, QUESTION 33: 

	Regarding Amendment 2 questions 117 and 129,  and Attachment Q, Please confirm that the 	10.5% administrative load in addition to  the 3.5% taxes/fees discussed in Q&A are the same 	across all rate cells (i.e.,  Medicaid, CHIP, and the Kick payments). If that is not the case, 	please provide further detail as to how these loads vary.

	Yes

We apply different administrative loads to the SOBRA and VLBW payments according to the table below:

	Rate Component
	Administrative Load

	SOBRA Payment
	1.50%

	VLBW Payment
	$3,000 per payment

	Medical
	10.50%*

	Dental
	10.50%



* 10.5% of total premium prior to the application of premium tax, including VLBW and SOBRA.  The net result of the reduced SOBRA/VLBW load is a load of 11.1% on non-SOBRA/VLBW costs.


ALL ELSE REMAINS THE SAME FOR RFP 3260.

Vendor must sign and return this amendment with proposal submitted.
	Vendor Name:
	

	Authorized Signature:
	

	Title:
	
	Date:
	


	This document must be submitted in the “State Documents” section/tab of vendors’ technical proposal.
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Attachment D - Contract Form-Amend 7.doc
		For Purchasing Use Only:


RFP/Contract #3260





CONTRACT FOR SERVICES OF INDEPENDENT CONTRACTOR


A Contract Between the State of Nevada


Acting by and Through Its

		Department of Health and Human Services



		Division of Health Care Financing and Policy



		1100 East William Street



		Carson City, Nevada 89701



		Contact: Tammy Ritter



		Phone: (775) 684-3655     Fax (775) 687-3893

E-mail: tammy.ritter@dhcfp.nv.gov 





and


		Vendor Name



		Address



		City, State, Zip Code



		Contact:




		Phone:


		Fax:




		Email:






WHEREAS, NRS 333.700 authorizes elective officers, heads of departments, boards, commissions or institutions to engage, subject to the approval of the Board of Examiners, services of persons as independent contractors; and

WHEREAS, it is deemed the insurance coverage offered to the Division of Health Care Financing and Policy (DHCFP) and provider services offered to the DHCFP’s designated recipients pursuant to defined and accepted actuarially sound terms herein specified are desirable both necessary and in the best interests of the State of Nevada the Federal Government and its Tide XIX (Medicaid) and Title XXI (Nevada Check Up) recipients

NOW, THEREFORE, in consideration of the aforesaid premises, the parties mutually agree as follows: Authorization to operate as a Medicaid health maintenance organization in the State of Nevada by the United States Secretary of Health and Human Services and the Insurance Commissioner of the State of Nevada are conditions precedent to the contract, and shall continue as conditions during the term of this contract.

1. REQUIRED APPROVAL.  This Contract shall not become effective until and unless approved by the Nevada State Board of Examiners, and the United States Secretary of Health and Human Services, and the Nevada Attorney General. The Contract is contingent upon the availability of State and federal funds. This Contract shall not become effective until and unless the Contractor successfully passes a pre-implementation review by State staff or their agent. Any services provided by the Contractor, or its subcontractors, before such a Contract is effective or after it ceases to be effective are provided at the sole risk of the Contractor. 

2. DEFINITIONS.  “State” means the State of Nevada and any state agency identified herein, its officers, employees and immune contractors as defined in NRS 41.0307.  “Independent Contractor” means a person or entity that performs services and/or provides goods for the State under the terms and conditions set forth in this Contract.  “Fiscal Year” is defined as the period beginning July 1 and ending June 30 of the following year.  “Current State Employee” means a person who is an employee of an agency of the State.  “Former State Employee” means a person who was an employee of any agency of the State at any time within the preceding 24 months. 

3. CONTRACT TERM.  This Contract shall be effective from 
completion of the Required Approval in Paragraph 1 of this Contract
 (anticipated to be
July 1, 2017


) to June 30, 2021                  

, with the possibility of two  (1) year extensions if deemed to be in the best interest of the state, unless sooner terminated by either party as specified in paragraph ten (10).

4. NOTICE.  Unless otherwise specified, termination shall not be effective until not less than_180___ calendar days after a party has served written notice of termination for default, or notice of termination without cause upon the other party.  All notices or other communications required or permitted to be given under this Contract shall be in writing and shall be deemed to have been duly given if deliv​ered personally in hand, by telephonic facsimile with simultaneous regular mail, or mailed certified mail, return receipt requested, postage prepaid on the date post​ed, and addressed to the other party at the address specified above.


5. INCORPORATED DOCUMENTS.  The parties agree that this Contract, inclusive of the following attachments, specifically describes the scope of work.  This Contract incorporates the following attachments in descending order of constructive precedence: 





ATTACHMENT AA:
         Negotiated Points





ATTACHMENT BB: 

STATE SOLICITATION OR RFP #3260 and AMENDMENT(S) #___; 




ATTACHMENT CC:

INSURANCE SCHEDULE:  And





ATTACHMENT DD:

CONTRACTOR'S RESPONSE


A Contractor's Attachment shall not contradict or supersede any State specifications, terms or conditions without written evidence of mutual assent to such change appearing in this Contract.


6. CONSIDERATION.  The parties agree that Contractor will provide the services specified in paragraph five (5) Incorporated Documents in this Contract in accordance with actuarially sound rates that are developed and reviewed annually by the DHCFP’s employed or contracted actuary and reviewed and approved by the federal Centers for Medicare and Medicaid Services (CMS). The rates are provided to the Vendor and become a part of this Contract. The total Contract not to exceed amount is $ ___________________. The State does not agree to reimburse Contractor for expenses unless otherwise specified in the incorporated attachments.  Any intervening end to a biennial appropriation period shall be deemed an automatic renewal (not changing the overall Contract term) or a termination as the results of legislative appropriation may require.


7. ASSENT.  The parties agree that the terms and conditions listed on incorporated attachments of this Contract are also specifically a part of this Contract and are limited only by their respective order of precedence and any limitations specified.


8. BILLING SUBMISSION: TIMELINESS.  The parties agree that timeliness of billing is of the essence to the contract and recognize that the State is on a fiscal year.  All billings for dates of service prior to July 1 must be submitted to the State no later than the first Friday in August of the same calendar year.  A billing submitted after the first Friday in August, which forces the State to process the billing as a stale claim pursuant to NRS 353.097, will subject the Contractor to an administrative fee not to exceed one hundred dollars ($100.00).  The parties hereby agree this is a reasonable estimate of the additional costs to the State of processing the billing as a stale claim and that this amount will be deducted from the stale claim payment due to the Contractor.

9. INSPECTION & AUDIT.



a.
Books and Records.  Contractor agrees to keep and maintain under generally accepted ac​counting principles (GAAP) full, true and complete records, contracts, books, and docu​ments as are neces​sary to fully disclose to the State or United States Government, or their authorized represen​tatives, upon audits or re​views, sufficient information to determine compliance with all state and federal regulations and statutes.



b.  Inspection & Audit.  Contractor agrees that the relevant books, records (written, elec​tronic, computer related or otherwise), including, without limitation, relevant ac​counting procedures and practices of Contractor or its subcontractors, actuarial reports, financial statements, medical records, quality assurance data using the data and information set that the Secretary of Health and Human Services (Secretary) has specified for use under Part C of Title XVIII or such alternative data as the Secretary approves in consultation with the State facilities and accounting procedures of the Contractor, or any subcontract relevant to this Contract shall be subject, at any reasonable time, to inspection, examination,  review, audit, and copying at any office or location of Contractor where such records may be found, with or without notice by the DHCFP or its examiners or designees, State Board of Health, State Division of Public and Behavioral Health or is contractors or designees, State Auditor, the relevant state agency or its contracted examiners, the Department of Administration, Budget Divi​sion, the Nevada State Attorney General's Office or its Fraud Control Units, the State Legislative Auditor, and with regard to any federal funding, the relevant federal agency, the Comptroller General of the United States, the United States General Accounting Office, The Centers for Medicare and Medicaid Services, the Office of the Inspector General, or any of their authorized representa​tives or any other person or entity allowed by law for the purpose of assuring financial solvency, determining amounts payable, assuring availability, accessibility and quality assurance standards, facilitation of dispute arising from the contract, and investigation of any suspected Medicaid fraud or abuse by any contractor, subcontractor, or recipient. The DHCFP, its auditor or designee shall provide a preliminary review of any audit findings to the Contractor following the conclusion of the audit.  All subcontracts shall reflect re​quirements of this paragraph.



c.  Period of Retention.  All books, records, reports, and statements relevant to this Contract must be retained a minimum of six (6) years.  The retention period runs from the date of payment for the relevant goods or services by the State, or from the date of termination of the Contract, whichev​er is later.  Retention time shall be extended when an audit is scheduled or in progress for a period reasonably necessary to complete an audit and/or to complete any administrative and judicial litigation which may ensue.

    d. Upon termination of this agreement, the DHCFP reserves the right to audit Contractor for the destruction, purge and removal of all the DHCFP data from any Contractor servers, designated storage devices and physical locations. The DHCFP contracts with a health plan auditor to perform audits on behalf of the DHCFP. The DHCFP and its health plan auditor will comply with all applicable confidentiality laws and will not reveal any confidential information acquired as a result of the audit. The DHCFP has the right to review/audit records for the entire term of the agreement without limitation. Any information, documents, etc. which Contractor may deem as containing "trade secrets" or "proprietary" will not preclude an examination of such items through the audit process. Contractor will cooperate with the DHCFP and the DHCFP's health plan auditor in any audit reviews by providing access to all the DHCFP information regardless of format and storage medium. This agreement includes access to support staff to assist with system training and questions from the health plan auditor, and any other information relevant to the DHCFP as determined by the DHCFP and the DHCFP's health plan auditor at no cost to the DHCFP or the DHCFP's health plan auditor. The DHCFP is responsible for the fees charged by the health plan auditor. Contractors will not delay the audit process by limiting access to the information requested by the DHCFP's health plan auditor. Contractors will make reasonable accommodations for the DHCFP's health plan auditor to allow the auditor to proceed with the audit in the time frame established by the health plan auditor, which typically takes four (4) or five (5) working days. The DHCFP's health plan auditor will perform the audit on site where the staff responsible for managing the DHCFP data is located, as well as the physical storage location of all the DHCFP data. To clarify further: the DHCFP's health plan auditor or designee will be granted access to any systems, and files, logs or other materials as required to perform a thorough audit of the DHCFP data from any Contractor and/or any of Contractor’s subcontractors.


10. CONTRACT TERMINA​TION.



a.  Termination Without Cause.  Any discretionary or vested right of renewal notwithstanding, this Contract may be terminated upon written notice by mutual consent of both parties, or unilaterally by either party without cause upon not less than 180 calendar days notice, in writing and delivered by certified mail or in person to the other parties designated representative.  

    b. Either Party. In the event the DHCFP and the Contractor cannot reach agreement on a material change to the contract negotiated under the terms of this contract, and all reasonable efforts have been made in good faith by both parties to come to agreement on said change, then either party may, with not less than one hundred-eighty (180) calendar days prior written notice, or by contract termination, terminate this contract without prejudice to either party. All other terms and conditions of this contract apply. By such termination, neither party may nullify obligations already incurred for performance or failure to perform prior to the date of termination.

c.  State Termination for Non-appropriation.  The continuation of this Contract beyond the current biennium is subject to and contingent upon sufficient funds being appropriated, budgeted, and otherwise made available by the State Legislature and/or federal sources.  The State may terminate this Contract, and Contractor waives any and all claim(s) for damages, effective immediately upon receipt of written notice (or any date specified therein) if for any reason the Contracting Agency’s funding from State and/or federal sources is not appropriated or is withdrawn, limited, or impaired.



d.  Cause Termination for Default or Breach.  Subject to the right to cure provisions specified in paragraph 10(d)(ix), a default or breach may be declared with or without termination. Paragraph 10 (a), 10(b), and 10 (c) notwithstanding, the DHCFP may terminate this contract, and the Contractor is not entitled to claim damages, effective upon delivery of written notice to the Contractor, or such later as may be established by the DHCFP. This Contract may be terminated by either party upon written notice of default or breach to the other party as follows:




i.
If Contractor fails to provide or satisfactorily perform any of the conditions, work, deliverables, goods, or services called for by this Contract within the time requirements specified in this Contract or within any granted extension of those time requirements; or




ii. The DHCFP has determined the Contractor has failed to carry out the substantive terms of the contract or has failed to meet applicable requirements in Section 1902, 1932, 1903(m) of the Act; or




iii.  If any state, county, city or federal license, authorization, waiver, permit, qualification or certification required by statute, ordinance, law, or regulation to be held by Contractor to provide the goods or services required by this Contract is for any reason denied, revoked, debarred, excluded, terminated, suspended, lapsed, or not renewed; or




iv. If the Contractor fails to provide, either directly or through, all services called for by this contract for any eligible recipient who chooses to enroll or is automatically enrolled with the Contractor and, at the DHCFP’s discretion, may subject the Contractor to Intermediate Sanctions under incorporated Attachment BB and other remedies under paragraphs 11, 12, and 13 of this Contract, and incorporated Attachment BB; or

v. If Contractor becomes insolvent, subject to receivership, or becomes voluntarily or involuntarily subject to the jurisdiction of the bankruptcy court; or




vi. If the State materially breaches any material duty under this Contract and any such breach impairs Contractor's ability to per​form; or




vii. If it is found by the State that any quid pro quo or gratuities in the form of money, services, entertainment, gifts, or otherwise were offered or given by Contractor, or any agent or representa​tive of Contractor, to any officer or employee of the State of Nevada with a view toward securing a contract or securing favorable treatment with respect to award​ing, extend​ing, amend​ing, or making any determination with respect to the performing of such contract; or


viii. If it is found by the State that Contractor has failed to disclose any material conflict of interest relative to the performance of this Contract.


ix. Right to Cure. Paragraphs 10(a), 10(b), 10(c), and 10(d) notwithstanding, the DHCFP, and consistent with Paragraph 10(f) below, the State must provide the Contractor a fifteen (15) day right to cure period with respect to any alleged breach under Paragraphs 10(a) through 10(d). If the Contractor has failed to cure the alleged breach during that fifteen (15) day period, then by prior written notice of not less than sixty (60) calendar days to the Contractor, running from the expiration of the fifteen (15) day right to cure period, the DHCFP may elect to terminate the whole or any service area part of this contract, in addition to its other remedies for: (a) Contractor default (including breach of contract or intermediate sanctions); (b) failure to meet the requirements in Section 1903(m), or Section 1932 of Title XIX of the Social Security Act or Title XXI of the SSA or, subsequent regulations. The prior written notice will explain the basis and nature of the sanction and the Contractor's right to request a pre-termination hearing as well as the date, time and place of the hearing. Such a hearing request must be in writing and received within thirty (30) calendar days of receipt of the DHCFP's notice of termination. The pre-termination hearing will be conducted by the DHCFP Administrator, who will also be the decision maker. There will be no appeal rights. In these cases where a termination hearing is requested, the State may give the contractor's enrollees written notice of the State's plan to terminate the contract and may allow enrolled recipients to disenroll immediately without cause (SSA 1932(e)(4)). Should the Contractor elect to participate in a pre-termination hearing, the State will provide the Contractor with a written hearing decision within fifteen (15) days of the close of the hearing. Should the State affirm the termination decision, the Contractor will be provided with the effective date of the termination in the written hearing decision. In addition, the State will provide enrolled recipients written notice of the termination decision and effective date as well as information consistent with 42 CFR 438.10 with regard to their options for receiving medical assistance coverage for which they are eligible following the effective date of the termination.

x. General Termination Provision. On any termination, unless otherwise specified by this contract, the Contractor shall arrange services at the Contractor's expense through the end of that month for which a full capitated payment has already been paid for that recipient. The Contractor shall provide or arrange for the provision of all covered and medically necessary services for all enrolled recipients until such time as the recipients are placed under the care of another DHCFP contracted provider, but not to exceed one hundred eighty (180) calendar days from the date of notice of contract termination. The Contractor shall be responsible for any and all costs incurred by the DHCFP for notifying its enrollees, including production and distribution of materials, as may be required to meet the requirements as set for in 42 CFR 438.710(b)(2)(iii). The Contractor shall be compensated on a prepaid, per recipient, per month payment as payment in full for any and all medically necessary covered services provided to the recipient during the transition period, and in accordance with the contract, i.e., stop-loss, capitation and SOBRA reconciliation. Except as otherwise provided in this contract and Section 1932 of the Social Security Act (SSA), the rights and remedies of the DHCFP shall not be exclusive and are in addition to any other rights and remedies provided by law or equity under this contract, including but not limited to actual damages, and reasonable attorney's fees and costs as a prevailing party. Liquidated damages may be assessed in addition to any other remedies.


 e. Related Entities. The DHCFP may terminate this Contract with not less than one hundred-eighty (180) calendar days prior written notice if a Related Entity to the Contractor provides Managed Care Organization Services under a separate contract procured through Managed Care RFP 3260.(For purposes of this paragraph, a Related Entity is an entity the DHCFP in its sole discretion determines has common ownership or management with the Contractor that is not in the best interest of the administration of the Medicaid program and the State of Nevada.

 f. Time to Correct. Ter​mina​tion upon a declared de​fault or breach may be exer​cised only after ser​vice of for​mal writ​ten no​tice as specified in paragraph four (4), and the subsequent failure of the defaulting party within fifteen (15) calen​dar days of receipt of that notice to provide evidence, satisfac​tory to the ag​grie​ved party, showing that the declared de​fault or breach has been corrected.


    g. Winding Up Affairs Upon Termination.  In the event of ter​mina​tion of this Contract for any reason, the parties agree that the provisions of this paragraph survive termination:




i. The parties shall account for and properly present to each other all claims for fees and expenses and pay those which are undisputed and otherwise not subject to set off under this Contract.  Neither party may withhold performance of winding up provisions solely based on nonpayment of fees or expenses accrued up to the time of termination; and



ii. Contractor shall satisfactorily complete work in progress at the agreed rate (or a pro rata basis if necessary) if so requested by the Contracting Agency; and



iii. Contractor shall execute any documents and take any actions necessary to effectuate an assignment of this Contract if so requested by the Contracting Agency; and



iv. Contractor shall preserve, protect and promptly deliver into State possession all proprietary information in accordance with paragraph twenty-one (21), State Ownership of Proprietary Information:

a) Contractor shall recognize that the services provided as a result of this contract are vital to the DHCFP and that continuity thereof must be maintained at a consistently high level without interruption. To that end, the Contractor shall, upon termination or completion of this contract, immediately proceed to complete any and all necessary care or services ordered or in progress and report results promptly. The Contractor is expected to effectively and cooperatively refer inquiries to the appropriate successor as designated by the DHCFP; and


b) Contractor shall preserve, protect and promptly deliver into State possession all proprietary information in accordance with paragraph (22); and

  c)  Contractor shall pay all outstanding provider claims for all covered medically necessary services


                               provided to enrolled recipients up to the date of termination.

  h. Contractor. In the event the DHCFP fails to perform its responsibilities hereunder and breaches a provision of this contract, Contractor shall provide the breaching party with notice of its fifteen (15) day right to cure period. If State fails to cure within fifteen (15) day period by prior written notice of not less than sixty (60) days running from the expiration of the fifteen (15) day right to cure, Contractor may elect to terminate the whole, or any service area portion of the contract.


11. REMEDIES.   Except as otherwise provided for by law or this Contract, the rights and remedies of the parties shall not be exclusive and are in addition to any other rights and remedies provided by law or equity, including, without limitation, actual damages, and to a prevail​ing party reason​able attorneys' fees and costs.  It is specifically agreed that reason​able attorneys' fees shall include, without limitation, one hundred and twenty-five dollars ($125.00) per hour for either party’s attorneys. The State may set off consideration against any unpaid obligation of Contractor to any State agency in accordance with NRS 353C.190.  In the event that the Contractor voluntarily or involuntarily becomes subject to the jurisdiction of the Bankruptcy Court, the State may set off consideration against any unpaid obligation of Contractor to the State or its agencies, to the extent allowed by bankruptcy law, without regard to whether the procedures of NRS 353C.190 have been utilized.

12. LIMITED LIABILITY.  The State will not waive and intends to assert available NRS chapter 41 liability limitations in all cases.  Contract liability of both parties shall not be subject to punitive damages.  Liquidated damages shall not apply unless otherwise specified in the incorporated attachments. Damages for any State breach shall never exceed the amount of funds appropriated for pay​ment under this Contract, but not yet paid to Contractor, for the fiscal year budget in existence at the time of the breach.  Damages for any Contractor breach shall not exceed one hundred and fifty percent (150%) of the contract maximum “not to exceed” value.  Contractor’s tort liability shall not be limited. 


13. FORCE MAJEURE.  Neither party shall be deemed to be in viola​tion of this Contract if it is prevented from perform​ing any of its obligations hereunder due to strikes, failure of public transportation, civil or military authori​ty, act of public enemy, accidents, fires, explosions, or acts of God, including without limitation, earth​quakes, floods, winds, or storms.  In such an event the intervening cause must not be through the fault of the party asserting such an excuse, and the excused party is obligated to promptly perform in accordance with the terms of the Contract after the intervening cause ceases.


14. INDEMNIFICATION.  To the fullest extent permitted by law Contractor shall indemnify, hold harmless and defend, not excluding the State's right to participate, the State from and against all liability, claims, actions, damages, losses, and expens​es, includ​ing, without limitation, reasonable attorneys' fees and costs, arising out of any alleged negligent or willful acts or omissions of Contractor, its officers, employees and agents. This includes liability, claims, actions damages, losses and expenses for payments to service providers for services rendered to Contractor's enrollees. The Vendor shall indemnify, defend and hold the State of Nevada, the DHCFP and their officials, representatives and employees harmless from any and all liabilities, losses, settlements, claims, demands, and expenses of any kind (including but not limited to attorneys’ fees) which are related to any and all claims payment liabilities owed to providers for services rendered to enrolled recipients under this RFP for which a subcontractor is the primary obligor. 

15. INDEPENDENT CONTRACTOR.  Contractor is associated with the State only for the purposes and to the extent specified in this Contract, and in respect to performance of the contracted services pursuant to this Contract, Contractor is and shall be an independent contractor and, subject only to the terms of this Contract, shall have the sole right to super​vise, manage, operate, control, and direct perfor​mance of the details incident to its duties under this Contract.  Nothing contained in this Contract shall be deemed or con​strued to create a part​nership or joint venture, to create relationships of an employer-employee or principal-agent, or to otherwise create any liability for the State whatsoever with respect to the indebtedness, liabilities, and obligations of Contractor or any other party.  Contractor shall be solely responsible for, and the State shall have no obligation with respect to: (1) withholding of income taxes, FICA or any other taxes or fees; (2) industrial insurance coverage; (3) participation in any group insurance plans available to employees of the State; (4) participation or contributions by either Contractor or the State to the Public Employees Retirement System; (5) accumulation of vacation leave or sick leave; or (6) unemployment compensation coverage provided by the State.  Contractor shall indemnify and hold State harmless from, and defend State against, any and all losses, damages, claims, costs, penalties, liabilities, and expenses arising or incurred because of, incident to, or otherwise with respect to any such taxes or fees.  Neither Contractor nor its employees, agents, nor represen​tatives shall be considered employees, agents, or repre​senta​tives of the State. The State and Contractor shall evaluate the nature of services and the term of the Contract negotiated in order to determine "independent contractor" status, and shall monitor the work relationship throughout the term of the Contract to ensure that the independent contractor relationship remains as such.  To assist in determining the appropriate status (employee or independent contractor), Contractor represents as follows:


		

		

		

      Contractor's Initials



		

		

		

		
YES 

		
NO



		1.

		Does the Contracting Agency have the right to require control of when, where and how the indepen​dent contractor is to work?

		

		


		




		2.

		Will the Contracting Agency be providing training to the independent contractor?

		

		


		




		3.

		Will the Contracting Agency be furnishing the independent contractor with worker's space, equipment, tools, supplies or travel expens​es?

		

		


		




		4.

		Are any of the workers who assist the independent contractor in performance of his/her duties employees of the State of Nevada?

		

		


		




		5.

		Does the arrangement with the independent contractor contemplate continuing or recurring work (even if the services are seasonal, part‑time, or of short duration)?

		

		


		




		6.

		Will the State of Nevada incur an employment liability if the indepen​dent contractor is terminated for failure to perform?

		

		


		




		7.

		Is the independent contractor restricted from offering his/her services to the general public while engaged in this work relationship with the State?

		

		


		






16. INSURANCE SCHEDULE. Unless expressly waived in writing by the State, Contractor, as an independent contractor and not an employee of the State, must carry policies of insurance and pay all taxes and fees incident hereunto.  Policies shall meet the terms and conditions as specified within this Contract along with the additional limits and provisions as described in Attachment CC, incorporated hereto by attachment. The State shall have no liability except as specifically provided in the Contract.  


The Contractor shall not commence work before:



1) Contractor has provided the required evidence of insurance to the Contracting Agency of the State, and



2) The State has approved the insurance policies provided by the Contractor.


Prior approval of the insurance policies by the State shall be a condition precedent to any payment of consideration under this Contract and the State’s approval of any changes to insurance coverage during the course of performance shall constitute an ongoing condition subsequent this Contract.  Any failure of the State to timely approve shall not constitute a waiver of the condition.


Insurance Coverage:  The Contractor shall, at the Contractor’s sole expense, procure, maintain and keep in force for the duration of the Contract insurance conforming to the minimum limits as specified in Attachment CC, incorporated hereto by attachment.  Unless specifically stated herein or otherwise agreed to by the State, the required insurance shall be in effect prior to the commencement of work by the Contractor and shall continue in force as appropriate until:


1. Final acceptance by the State of the completion of this Contract; or


2. Such time as the insurance is no longer required by the State under the terms of this Contract;


Whichever occurs later.


Any insurance or self-insurance available to the State shall be in excess of, and non-contributing with, any insurance required from Contractor.  Contractor’s insurance policies shall apply on a primary basis.  Until such time as the insurance is no longer required by the State, Contractor shall provide the State with renewal or replacement evidence of insurance no less than thirty (30) days before the expiration or replacement of the required insurance.  If at any time during the period when insurance is required by the Contract, an insurer or surety shall fail to comply with the requirements of this Contract, as soon as Contractor has knowledge of any such failure, Contractor shall immediately notify the State and immediately replace such insurance or bond with an insurer meeting the requirements.


General Requirements:

a.
Additional Insured:  By endorsement to Contractor’s general liability insurance policy, the State of Nevada, its officers, employees and immune contractors as defined in NRS 41.0307 shall be named as additional insureds for all liability arising from the Contract.


b.
Waiver of Subrogation: Each insurance policy shall provide for a waiver of subrogation against the State of Nevada, its officers, employees and immune contractors as defined in NRS 41.0307, for losses arising from work/materials/equipment performed or provided by or on behalf of the Contractor.


c.
Cross-Liability:  All required liability policies shall provide cross-liability coverage as would be achieved under the standard ISO separation of insureds clause. 


d.
Deductibles and Self-Insured Retentions: Insurance maintained by Contractor shall apply on a first dollar basis without application of a deductible or self‑insured retention unless otherwise specifically agreed to by the State. Such approval shall not relieve Contractor from the obligation to pay any deductible or self‑insured retention.  Any deductible or self-insured retention shall not exceed fifty thousand dollars ($50,000.00) per occurrence, unless otherwise approved by the Risk Management Division. 


e.
Policy Cancellation:  Except for ten (10) days notice for non-payment of premium, each insurance policy shall be endorsed to state that without thirty (30) days prior written notice to the State of Nevada, c/o the DHCFP, the policy shall not be canceled, non-renewed or coverage and /or limits reduced or materially altered, and shall provide that notices required by this paragraph shall be sent by certified mailed to the address shown on page one (1) of this contract:


f.
Approved Insurer:  Each insurance policy shall be:



1)  Issued by insurance companies authorized to do business in the State of Nevada or eligible surplus lines insurers acceptable to the State and having agents in Nevada upon whom service of process may be made; and 


2)  Currently rated by A.M. Best as “A-VII” or better.


Evidence of Insurance:


Prior to the start of any Work, Contractor must provide the following documents to the contracting State agency:


1)  Certificate of Insurance:  The Acord 25 Certificate of Insurance form or a form substantially similar must be submitted to the State to evidence the insurance policies and coverages required of Contractor. The certificate must name the State of Nevada, its officers, employees and immune contractors as defined in NRS 41.0307 as the certificate holder.  The certificate should be signed by a person authorized by the insurer to bind coverage on its behalf.  The state project/contract number; description and contract effective dates shall be noted on the certificate, and upon renewal of the policies listed Contractor shall furnish the State with replacement certificates as described within Insurance Coverage, section noted above.


Mail all required insurance documents to the State Contracting Agency identified on page one of the contract.  

2)  Additional Insured Endorsement:  An Additional Insured Endorsement (CG 20 10 11 85  or CG 20 26 11 85) , signed by an authorized insurance company representative, must be submitted to the State to evidence the endorsement of the State as an additional insured per General Requirements, subsection a above.


3)  Schedule of Underlying Insurance Policies:  If Umbrella or Excess policy is evidenced to comply with minimum limits, a copy of the underlying Schedule from the Umbrella or Excess insurance policy may be required.  


Review and Approval:  Documents specified above must be submitted for review and approval by the State prior to the commencement of work by Contractor.  Neither approval by the State nor failure to disapprove the insurance furnished by Contractor shall relieve Contractor of Contractor’s full responsibility to provide the insurance required by this Contract.  Compliance with the insurance requirements of this Contract shall not limit the liability of Contractor or its sub-contractors, employees or agents to the State or others, and shall be in addition to and not in lieu of any other remedy available to the State under this Contract or otherwise.  The State reserves the right to request and review a copy of any required insurance policy or endorsement to assure compliance with these requirements.


17. COMPLIANCE WITH LEGAL OBLIGATIONS.  Contractor shall procure and maintain for the duration of this Contract any state, county, city or federal license, authorization, waiver, permit, qualification or certification required by statute, ordinance, law, or regulation to be held by Contractor to provide the goods or services required by this Contract.  Contractor will be responsible to pay all taxes, assessments, fees, premiums, permits, and licenses required by law.  Real property and per​sonal property taxes are the responsi​bility of Contractor in accordance with NRS 361.157 and NRS 361.159.  Contractor agrees to be responsible for payment of any such government obligations not paid by its subcontractors during performance of this Contract.  The State may set-off against consideration due any delinquent government obligation in accordance with NRS 353C.190.


18. WAIVER OF BREACH.  Failure to declare a breach or the actual waiver of any particular breach of the Contract or its material or nonmaterial terms by either party shall not operate as a waiver by such party of any of its rights or remedies as to any other breach.


19. SEVERABILITY.  If any provision contained in this Contract is held to be unenforceable by a court of law or equity, this Contract shall be construed as if such provision did not exist and the non-enforceability of such provision shall not be held to render any other provision or provi​sions of this Contract unenforce​able.


20. ASSIGNMENT/DELEGATION.  To the extent that any assignment of any right under this Contract changes the duty of either party, increases the burden or risk involved, impairs the chances of obtaining the performance of this Contract, attempts to operate as a novation, or includes a waiver or abrogation of any defense to payment by State, such offending portion of the assignment shall be void, and shall be a breach of this Contract.  Contractor shall neither assign, transfer nor delegate any rights, obligations or duties under this Contract without the prior written consent of the State.


21. STATE OWNERSHIP OF PROPRIETARY INFORMATION.  Any reports, histories, studies, tests, manuals, instructions, photographs, negatives, blue prints, plans, maps, data, system designs, computer code (which is intended to be consideration under the Contract), or any other documents or drawings, pre​pared or in the course of preparation by Contractor (or its subcontractors) in performance of its obligations under this Contract shall be the exclusive property of the State and all such materials shall be delivered into State possession by Contractor upon completion, termination, or cancellation of this Contract. Contractor shall not use, willingly allow, or cause to have such materials used for any purpose other than performance of Contractor's obligations under this Contract without the prior written consent of the State.  Notwithstanding the foregoing, the State shall have no proprietary interest in any materials licensed for use by the State that are subject to patent, trademark or copyright protection.


22. PUBLIC RECORDS.  Pursuant to NRS 239.010, information or documents re​ceived from Contractor may be open to public inspec​tion and copying.  The State has a legal obligation to disclose such information unless a particular record is made confidential by law or a common law balancing of interests.  Contractor may label specific parts of an individual document as a "trade secret" or "confidential" in accordance with NRS 333.333, provided that Contractor thereby agrees to indemnify and defend the State for honoring such a designation.  The failure to so label any document that is released by the State shall constitute a complete waiver of any and all claims for damages caused by any release of the records. 


23. CONFIDENTIALITY.  Contractor shall keep confidential all information, in what​ever form, produced, prepared, observed or received by Contractor to the extent that such information is confi​dential by law or otherwise required by this Contract.

24. FEDERAL FUNDING.  In the event federal funds are used for payment of all or part of this Contract:



a.  Contractor certifies, by signing this Contract, that neither it nor its principals are presently debarred, suspended, proposed for debarment, declared ineligible, or voluntarily excluded from participation in this transaction by any federal department or agency.  This certification is made pursuant to the regulations implementing Executive Order 12549, Debarment and Suspension, 28 C.F.R. pt. 67, § 67.510, as published as pt. VII of the May 26, 1988, Federal Register (pp. 19160-19211), and any relevant program-specific regulations. This provision shall be required of every subcontractor receiving any payment in whole or in part from federal funds.



b.  Contractor and its subcontractors shall comply with all terms, conditions, and requirements of the Americans with Disabilities Act of 1990 (P.L. 101-136), 42 U.S.C. 12101, as amended, and regulations adopted thereunder contained in 28 C.F.R. 26.101-36.999, inclusive, and any relevant program-specific regulations.



c.  Contractor and its subcontractors shall comply with the requirements of the Civil Rights Act of 1964, as amended, the Rehabilitation Act of 1973, P.L. 93-112, as amended, and any relevant program-specific regulations, and shall not discriminate against any employee or offeror for employment because of race, national origin, creed, color, sex, religion, age, disability or handicap condition (including AIDS and AIDS-related conditions.) 


    d. The Contractor shall furnish, upon request by the DHCFP, the U.S. Secretary of Health and Human Services, or other appropriate agencies as designated by the DHCFP, with such information, by copy, prior to the effective date of this contract, or as may be requested, including, but not limited to, information of ownership and control and information on persons convicted of crimes required by Title 42 of the Code of Federal Regulations, Part 455; or debarred, suspended, or otherwise excluded from any federal program. Within thirty-five (35) days of the date of request, the Contractor must provide full and complete information about the ownership of any subcontractor with whom the Contractor has had business transactions totaling more than twenty-five thousand dollars ($25,000.00) during the twelve-month (12-month) period ending on the date of request as required by 42 CFR 455.105. Failure to timely comply with the request will result in withholding of payment. Payment for services will cease on the day following the date the information was due and begin again on the day after the date on which the information was received.

    e. The Contractor, by executing this contract, certifies that it does not currently have, pursuant to 42 USC § 1396a(p) and 42 CFR § 434.80 regarding any Contractor, any person or entity with direct or indirect ownership interest or control of five percent (5%) or more in the Contractor, any officer, director, agent, contractor or managing employee of the Contractor, who has been convicted of any offense or received certain sanctions described in 42 USC § 1320a-7(a) and (b) 8 and 42 CFR 455.100 through 455.106, that is excluded or could be excluded, or that has been debarred, suspended, proposed for debarment, declared ineligible or voluntarily excluded from any federal program and any individual or entity excluded from Medicare or Medicaid participation, or debarred, suspended, or excluded from any federal program that the Contractor employs or contracts with directly or indirectly. Each Contractor shall investigate and promptly, fully disclose to the DHCFP the existence of any and all above referenced convictions and sanctions by the relevant persons and entities listed above, regardless of any opinion whether or not the entity or person could be excluded in accordance with 42 CFR 455.104. Such offense or sanction includes but is not limited to any debarment or suspension as a federal contractor under 28 CFR Part 67 or other exclusions contained in 42 USC § 1320a-7, inclusive. This provision shall be required of every subcontractor receiving any payment in whole or in part from federal funds.

    f. If the Contractor or one of the relevant persons is already debarred, suspended or excluded from a federal program or has failed to fully disclose all crimes, sanctions or offenses as called for herein, the Contractor will be summarily disqualified from contracting solely based upon a fact or facts that could be the basis of an exclusion. However, a Contractor who is found by the DHCFP or CMS to be subject to exclusion from Medicaid risk contracting will be denied a contract, or an existing contract will be made voidable by the State. This provision applies to subcontractors, and shall be included in all subcontracts.

   g. In consideration of the State's processing of the Contractor's contract, the Contractor shall hereby waive any and all claims for damages of any kind, at law or equity, for application of the law or regulations regarding exclusions or sanctions. In addition, pursuant to 42 CFR § 455.106, the State, at its discretion, may refuse to enter into or may terminate a contract with a Contractor, if it is determined that the Contractor did not fully and accurately disclose the identity of any person who has ownership or controlling interest in the Contractor, or is an agent or managing employee of the Contractor, that has been convicted of a criminal offense related to that person's involvement in any program under Medicare, Medicaid, or the Title XXI Services Program since the inception of those programs.


1) The Contractor must disclose ownership and control information, and information on the Contractor's owners and other persons convicted of criminal offenses against Medicare, Medicaid, or the Title XXI services program as stated in 42 CFR 455.100 through 455.106.


2) The Contractor shall advise the DHCFP, in writing, within fourteen (14) calendar days of any change of ownership, address, or any other information pertinent to the receipt of Title XIX Medicaid and Title XXI Nevada Check Up funds.


3) The Contractor must comply with all applicable federal and State laws and regulations including Title VI of the Civil Rights Act of 1964; Title IX of the Education Amendments of 1972 (regarding education programs and activities); the Age Discrimination Act of 1975; the Rehabilitation Act of 1973; and the Americans with Disabilities Act; the Equal Employment Opportunity Act (Executive Orders 11246 and 11375); the Copeland Anti-Kickback Act (18 U.S.C. 874 and 40 U.S.C. 276c); the Davis-Bacon Act, as amended (40 U.S.C. 276a to a-7); Contract Work Hours and Safety Standards Act (40 U.S.C. 327-333); Rights to Inventions Made Under a Contract or Agreement; Clean Air Act (42 U.S.C. 7401 et seq.) and the Federal Water Pollution Control Act as amended (33 U.S.C. 1251 et seq.; Byrd Anti-Lobbying Amendment (31 U.S.C. 1352); and Debarment and Suspension (Executive Orders 12549 and 12689); Energy Policy and Conservation Act. This paragraph shall be included in all subcontracts.

The Contractor shall also address in its policies and procedures regarding ADA compliance with the following issues:


a) Provider refusal to treat qualified individuals with disabilities including, but not limited to, individuals with HIV/AIDS; and


b) The Contractor's role in ensuring providers receive available resource information on how to accommodate qualified individuals with a disability, particularly mobility-impaired enrollees, in examination rooms and for examinations; and


c) How the Contractor will accommodate visually- and hearing-impaired individuals, and assist its providers in communicating with these individuals; and


d) How the Contractor will accommodate individuals with communication-affecting disorders, and assist its providers in communicating with these individuals; and


e) Holding community events as part of its provider and consumer education responsibilities in places of public accommodation, i.e., facilities readily accessible to, and useable by, qualified individuals with disabilities; and


f) How the Contractor will ensure it will link qualified individuals who have disabilities with the providers/specialists who have the knowledge and expertise in treating the illness, condition, and special needs of the recipients.


4) This provision shall include, but not be limited to, the following: employment; subcontracts; upgrading; demotion or transfer; recruitment or recruitment advertising; layoff or termination; rate of pay or other forms of compensation; and, selection for training, including apprenticeship. The Contractor and its subcontractors must also not discriminate against Medicaid and Nevada Check Up recipients based on the same civil rights identifiers mentioned above. Non-discrimination notices must be posted to inform recipients and employees of the Contractor's and subcontractor's non​discrimination policies and practices. These paragraphs shall be included in all subcontracts.


5) The Contractor must provide services in accordance with all applicable federal or State laws. This includes, but is not limited to, restriction on abortions as given in the Hyde Amendment; and the requirements of NRS


6) 689B.520 ("Group plan or coverage that includes coverage for maternity care and pediatric care: Required to allow minimum stay in hospital in connection with childbirth; prohibited acts"), as referenced in NRS 695C.172.1 ("Coverage relating to complications of pregnancy") regarding a female insured for whom parturition is covered and her infant to remain in the medical facility in which the insured gave birth.

These paragraphs shall be included in all subcontracts.


25. LOBBYING.  The parties agree, whether expressly prohibited by federal law, or otherwise, that no funding associated with this contract will be used for any purpose associated with or related to lobbying or influencing or attempting to lobby or influence for any purpose the following:


a.  Any federal, state, county or local agency, legislature, commission, counsel or board; 


b.  Any federal, state, county or local legislator, commission member, counsel member, board member, or other elected official; or


c.  Any officer or employee of any federal, state, county or local agency; legislature, commission, counsel or board.


26. WARRANTIES.  



a.
General Warranty.  Contractor warrants that all services, deliverables, and/or work product under this Contract shall be completed in a workmanlike manner consistent with standards in the trade, profession, or industry; shall conform to or exceed the specifications set forth in the incorporated attachments; and shall be fit for ordinary use, of good quality, with no material defects.


b. System Compliance.  Contractor warrants that any information system application(s) shall not experience abnormally ending and/or invalid and/or incorrect results from the application(s) in the operating and testing of the business of the State. 


27. PROPER AUTHORITY.  The parties hereto represent and war​rant that the person execut​ing this Contract on behalf of each party has full power and authority to enter into this Contract.  Contractor acknowledges that as required by statute or regulation this Contract is effective only after approval by the State Board of Examiners and only for the period of time specified in the Contract.  Any services performed by Contractor before this Contract is effective or after it ceases to be effective are performed at the sole risk of Contractor.  


28.  NOTIFICATION OF UTILIZATION OF CURRENT OR FORMER STATE EMPLOYEES.  Contractor has disclosed to the State all persons that the Contractor will utilize to perform services under this Contract who are Current State Employees or Former State Employees.   Per NRS 281A.550 the Vendor may not employ a Division of Health Care Financing and Policy employee, or former employee for one year after termination of employment, whose principle duties include/included formulation of policy contained in the regulations governing the vendor, or who performed activities, or controlled or influenced an audit, decision, investigation or other action which affected the vendor or who may possess knowledge of the trade secrets of a direct business competitor. Contractor will not utilize any of its employees who are Current State Employees or Former State Employees to perform services under this contract without first notifying the Contracting Agency of the identity of such persons and the services that each such person will perform, and receiving from the Contracting Agency approval for the use of such persons.

29.  ASSIGNMENT OF ANTITRUST CLAIMS.  Contractor irrevocably assigns to the State any claim for relief or cause of action which the Contractor now has or which may accrue to the Contractor in the future by reason of any violation of state of Nevada or federal antitrust laws in connection with any goods or services provided to the Contractor for the purpose of carrying out the Contractor's obligations under this Contract, including, at the State’s option, the right to control any such litigation on such claim for relief or cause of action.  Contractor shall require any subcontractors hired to perform any of Contractor's obligations under this Contract to irrevocably assign to the State, as third party beneficiary, any right, title or interest that has accrued or which may accrue in the future by reason of any violation of state of Nevada or federal antitrust laws in connection with any goods or services provided to the subcontractor for the purpose of carrying out the subcontractor's obligations to the Contractor in pursuance of this Contract, including, at the State’s option, the right to control any such litigation on such claim or relief or cause of action.

30. GOVERNING LAW; JURISDICTION.  This Contract and the rights and obligations of the parties hereto shall be governed by, and construed according to, the laws of the State of Nevada, without giving effect to any principle of conflict of laws that would require the application of the law of any other jurisdiction.  The parties consent to the exclusive jurisdiction of the First Judicial District Court, Carson City, Nevada for enforcement of this Contract.


31. ENTIRE CONTRACT AND MODIFICATION.  This Contract and its integrated attachment(s) constitute the entire agreement of the parties and as such are intended to be the complete and exclusive statement of the promises, representa​tions, nego​tiations, discussions, and other agreements that may have been made in connec​tion with the subject matter hereof.  Unless an integrated attachment to this Contract specifically displays a mutual intent to amend a particular part of this Contract, general conflicts in language between any such attachment and this Contract shall be construed consistent with the terms of this Contract.  Unless otherwise expressly authorized by the terms of this Contract, no modification or amend​ment to this Contract shall be binding upon the par​ties unless the same is in writing and signed by the respective parties hereto and approved by the Office of the Attorney General and the State Board of Examiners.



IN WITNESS WHEREOF, the parties hereto have caused this Contract to be signed and intend to be legally bound thereby.


Independent Contractor's Signature




Date

Independent's Contractor's Title







Signature












Date

Title


Signature












Date

Title


Signature












Date

Title




















APPROVED BY BOARD OF EXAMINERS


Signature - Board of Examiners




















On 








Approved as to form by:













(Date)




















On 








Deputy Attorney General for Attorney General








(Date)
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